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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M CHI GAN
BANKRUPTCY COURT

I N RE: 149 B.R. 109
COVENTRY COMVONS ASSCOCI ATES, Case No. 91-07585-R
Debt or . Chapter 11

SUPPLEMENTAL OPI NI ON

l.

Thi s opi ni on suppl enent s t he bench deci si on gi ven on Sept enber 16,
1992, regarding confirmation of the nodified reorgani zation pl an
proposed by t he debtor, Coventry Commpbns Associ ates. Objectionsto
confirmation were filed by the primary secured creditor, Travel ers
| nsur ance Conpany (Travel ers), whose cl ai mwas separately cl assified.
Al'l of the other classes of creditors have voted to accept the

Travelers' claiminthis caseis approxi mately $9, 200, 000. The
parti es have agreed that the real property, a strip shopping center,
has a val ue of $8, 000, 000. The pl an proposes to pay Travel ers $400, 000
incash fromrents accumul at ed during t he Chapter 11, and to pay t he
bal ance of Travelers' claim on a nonthly basis on a 30 year
anortization schedulewiththe full bal ance due i n seven years. The
debtor plans to pay interest at arate of 8. 5%and to i ssue Travel ers

a new assumabl e note. The debtor proposes to pay Travel ers' cl ai mon

pl an.



an entirely secured basis. The equity holders will retain their

interest in full.

Travel ers obj ects on four grounds. First, Travel ers argues t hat
the planis not fair and equitable with respect toits securedclaim
because the interest rate offered i s not a market rate, as required by
8§ 1129(b)(2)(A) of the Bankruptcy Code, 11 U.S.C. 88 101-1330
(1989) (the Code). Second, Travel ers contends that the planis not
feasible, as required by § 1129(a)(11). Third, Travel ers cont ends t hat
the pl an vi ol ates the absolute priorityrule with respect to its

unsecured claim contrary to 8 1129(b)(2)(B). And fourth,
Travel ers obj ects to the pl an because the plan, inits view, i nproperly
provi des for the debtor's use of therents in which Travel ers has a

first lien.

W threspect to Travel ers' objectionthat the 8. 5%interest rate
offeredtoit by this planis not the market rate, the Court notes that
this objectionis essentially the sane obj ection made by Prudential in

Inre Eastland Partners Linited Partnership, = B.R __ (Bankr. E.D.

M ch. 1992), decided this date. Like Prudential, Travel ers contends
t hat because no current market exists for sim |l ar | oans, confirmation

must be deni ed. For the reasons i ndicatedintheEastl and Partners




case, that argunment is rejected.

Travel ers further argues that the appropriate rate of interest,
if oneistobeset, is9eto 10% Travel ers bases its argunent onthe
testinony of its witness, M. Bernard, that the nmarket woul d add 250 to
275 basis points to the seven year Treasury Bill rate, plus an
additional 12.5 - 25 basis points if there is no fee.

The seven year Treasury Bill rate was approxi mately 7%at the ti ne
of the evidentiary hearinginthis matter and has si nce declined. The
seven year Treasury Bill rate on Septenber 16, 1992 was 5. 86% and t he
Court rounds that to 5. 9%for ease of discussion. For the reasons

stated in the Eastl and Partners case, the Court finds that the

appropriate "risk free" rate of return to use in finding the
appropriate market rate of interest is 5. 9%"!?

The debtor contends that theinterest rate that it proposes to pay
Travel ers is reasonableinlight of several factors that have actual ly
reduced Travelers' risk since the original |loan in 1988, when the
parti es negoti ated a 9. 615%contract rate. First, the plan anorti zes
t he princi pal whereas the original | oan required repaynment of interest

only. Second, the property is now86%I eased, whereas no | eases had

1For the reasons i ndi cat ed bel owat pp. 12-13, the Court held a
final confirmation hearing on October 19, 1992. At that tinme, the
seven year Treasury Bill rate had increased slightly, and Travel ers
requested the Court toinposetheincreasedrate. The Court declined
to do so, however, holding that the matter had been |itigated and
deci ded, and that the matter should be considered cl osed.
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yet been si gned when Travel ers made its origi nal commitnent. Third,
t he debt serviceratiois now1l08% whereas originally, it was cl oser
to 71% The debtor al so contends that the spread over t he seven year
Treasury Bill rateis the same under its plan nowas it was under the
original note, and that therefore the rate offered by the planis

reasonable in |light of the reduced ri sks.

The difficulty with the debtor's approachis that it does not
constitute an anal ysis of the current market rate of interest. The
i ssue i s not one of "fairness" or "reasonabl eness"” inthe abstract.
Rat her, the i ssue requi res an anal ysi s of the current market rate of

interest. Menphis Bank & Trust Co. v. Wi tman, 692 F. 2d 427, 431 (6th

Cir. 1982). Therefore, the Court isrequiredtoreject this aspect of
t he debtor's anal ysis.

Since the Court nust findacurrent market rate of interest, it
nmust exam ne the evi dence presentedinthe hearings. M. Reinhart, one
of the debtor's experts, indicatedthat the current market woul d i npose
a spread over the current Treasury Bill rate of 175 to 200 basis
poi nts. The debtor's other expert witness, M. MCoppin, testified
t hat t he spread of fered woul d be 200 t o 250 basi s points. Finally,
Travel ers' expert witness, M. Bernard, testifiedthat the market was
200 to 275 basis points.

As found earlier, the current seven year Treasury Bill rateis



5.9% sothat evenif the market demands a spread of 260 basi s points,
then the debtor's rate of i nterest of 8.5%is acurrent market rate.
The Court notes that such a spread is at the upper end of the ranges
testifiedto by the various witnesses, and therefore the Court finds
that the 8. 5%i nterest rate of fered by the debtor is the current market

rate, and Travelers' objection on this ground is overrul ed.

Travel ers' next objectionis that the planis not feasiblewthin
t he meani ng of 8 1129(a)(11). The standards for determ ning the
feasibility of a plan of reorganization are set forth in Eastl and
Partners, and those standards will be applied in this case.

Travelers' challengestothefeasibility of this planaresimlar

to the chal | enges made by Prudential intheEastl| and Partners case.
Travel ers contends that thereis insufficient evidence that the debt
can be paid off in 1999, and that thereis insufficient evidence that
t he debtor can nmake the paynents required between now and 1999.

Travel ers first contends t he debt or does not have a vi abl e "exi t
strategy, " because it is specul ative to conclude that the debtor wi ||l

be able to refinance, as it plans in 1999. Moreover, Travelers



contends that nolender will refinancein 1999 based on the debtor's
own projections of its financial condition as of that tine.

The Court rejects both argunents and concl udes t hat t he debt or has
establ i shed a reasonabl e | i kel i hood of refinancing this property to pay
of f Travel ers' debt by 1999. It iscertainly truethat the debtor has
no commtnent inhandtorefinancein 1999, andit is equally truethat
t he market as presently functioni ng, or dysfunctioni ng, woul d not
permt any refinancing at present. But these facts, whil e perhaps
rel evant, are not controlling. The debtor is not requiredto prove

with certainty the success of its plan, as noted i nEastl and Partners.

Her e t he evi dence, especially fromDr. Wi ss, whose testinony t he Court
found entirely credi bl e, establishes that thereis substantial reason
to believethat the present state of the real estate financi ng market
wi || not continue, and that by 1999, the nmarket will once again al |l ow
for real estate financing of the type that the debtor needs to pay of f
Travelers. Utimately, inevaluatingthisissue, the Bankruptcy Code
requires the Court to predict the future. Here the evidence
establishes alikelihoodthat thereal estate financing market w ||
recover by 1999, and the Court so finds.

The Court has revi ewed t he debtor's specific plansinits analysis
of refinancing and concl udes that this anal ysis affords a reasonabl e
basi s upon whi ch to proceed. Travel ers' objection and challengetothe

debtor's refinancing analysis is basedtotally on factors consideredin



today's essentially dysfunctional market. There is no reason to
bel i eve that such factors wll besocritically considered whenthe
mar ket returns to normal, as Dr. Weiss predicted.

As noted, Travel ers al so chal | enges the debtor's projections of
itsability tonake the nonthly principal and interest paynentsinthe
time perioduntil 1999. This challengeis based on argunents regarding
occupancy, tenant inprovenents, | easing conm ssions, rental rates, etc.

As inEastland Partners, the Court concludes inthis case that the

debt or's assunpti ons and concl usi ons regardi ng these matters are
entirely reasonable, for two reasons. First, the debtor's principal,
M. Nel son, who nade t hese assunpti ons and j udgnents, is experiencedin
the real estate business and qualified to make them Second, his
pr oj ecti ons and concl usi ons ar e based upon hi s actual experiencewth
this particular project. Beyond that, the Court notes that the
expandi ng denogr aphi cs of Cant on Townshi p, where thi s shoppi ng center
islocated, certainly support the conclusion that this shopping center
can and w |l succeed.

Utimately, the Court concl udes that the debtor's evidence t hat
the plan will succeed was nuch nore persuasive than Travel ers'
challengestoit. Accordingly, the Court finds that the reorganization
isnot likelytobefollowed by the need for further reorgani zation or

liquidation. Travelers' objection on this ground is overrul ed.



| V.

Inits third objection, Travel ers asserts that this plan violates
t he absolute priority rule of § 1129(b)(2)(B). That section provides
that inaplan, aclass of unsecured clai ns whi ch has rej ected the pl an
must receive property of aval ue as of the effective date of the plan
equal to the all owed amount of the claim or el sejunior clains and
i nterest canreceive or retainnothing. 11 U S.C. 8§ 1129(b)(2)(B)
(1989).2 The basi s of Travel ers' objectionis that the plan provides
for the equity interest to be retai ned whil e not payi ng Travel ers'
unsecured claiminfull at its present value. Travel ers contends t hat
an 8. 5%interest rate will not provide it the present val ue of the
claim

The Court concludes that thisis essentiallythe sane argunent
t hat Travel ers made i n support of its objectiontothe treatnent of the
secured portion of its claim For the same reason that the Court

overrul ed that objection, it |ikew se overrul es this objectionand

Wth respect to a class of unsecured cl ains--

(i) the plan provi des that each hol der of a cl ai mof such cl ass
recei ve or retainon account of such cl ai mproperty of a val ue, as of
the effective date of the plan, equal to the all owed amount of such
claim or

(i1) the hol der of any claimor interest that isjunior tothe
clai ms of such class will not receive or retain under the plan on
account of such junior claimor interest any property.

11 U.S.C. § 1129(b)(2)(B) (1989).
8



finds that the provisions of § 1129(b)(2)(B) regardi ng t he unsecur ed
portion of Travelers' claimare net, and that thereis no violation of

the absolute priority rule.3

V.

Finally, Travel ers objects tothe part of the plan regardingthe
debt or' s use of accunul ated rents. The debtor's pl an proposes t o pay
Travel ers $400, 000 fromaccunul at ed rent s and use t he bal ance of the
rents, over $200, 000, to pay Chapter 11 adm nistrative and ot her
operati onal expenses. Travel ers contends that all of the accunul at ed
rents nust be used to pay its debt. The debtor contends that it is not
required to use the full amunt of rents to pay Travelers.

This Court first addressed this issueinlnre Coventry Conmons

Assocs., 134 B. R 606 (Bankr. E.D. Mch. 1991). Inthat opinion, this
Court held that Travel ers had a perfected security interest infuture
rents whi ch woul d be recei ved fromthe tine that all requirenments of
t he assi gnnent of rents statute were net until the period of redenption
on the foreclosure would expire, or until the property would be

redeened. The Court further held that Travelers was entitled to

3STechnically, the debtor's plan violates the requirenent in §
1122(a) that only simlar clains can be cl assifiedtogether. This plan
classifies Travel ers' secured and unsecured cl ai ns i nthe sane cl ass,
and treats themidentically. However, because Travel ers' unsecured
claimw |l bepaidinfull withinterest, the Court concludes that this
technical violation creates no actual prejudice to Travel ers'
substantive rights.



adequat e protection of that i nterest under 8 363(e) of t he Code, and
that requiring the debtor to use the present rents to preserve the
property was t he best way to protect Travelers' interest inthe future
rents.

On appeal, the District Court held that Travel ers does have a
valid, binding perfected security interest inthe present rents. The

court added:

As Travel ers has a perfected present security interest in
the rents, such rents nmust be treated as cash col | ateral as
requi red under 11 U. S. C. 8§ 363(a) and 552(b). Therents
are cash col | ateral because bot h t he bankrupt cy estate and
Travel ers have aninterest intherents andtherents are
subj ect to a security agreenent as provi ded by 8§ 552(b).
See Inre Bethesda Air Rights Ltd. Partnership, 117 B. R
202, 209-10 (Bankr. D. Md. 1990) (whererents are treated
as security, rents collected post-petition are cash
coll ateral, even where creditor had perfectedits interest
in the rents pre-petition and had satisfied state |aw
requirenments to enforce assignment of rents.).

As the rents are cash collateral, the debtor, here
Coventry, may not use such rents wi thout first gainingthe
approval of the bankruptcy court. This is because, under
Bankr upt cy Code, Travel ers, as a party hol di ng an i nterest
intherents, isentitledtorequirethat itsinterest in
the rents is adequately protected. 11 U.S.C. 88
363(c)(2)(B) & (e).

Inre Coventry Commons Assocs., 143 B.R 837, 839 (E.D. M ch. 1992).
The District Court went onto hold that this Court had not specifically
rul ed on the i ssue of whet her Travel ers' interest inthe rents as cash

col | ateral was bei ng adequat el y protected, and t herefore that specific
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i ssue was remanded to this Court. Upon renmand, this Court concl uded
t hat the i ssue was best addressed i n the context of plan confirnmation,
and so the issue is now ripe for determ nation.

This Court begins with the proposition, affirnmed by the District
Court in this case, that under 8 363, a debtor is entitled to use
property inwhichacreditor has a security interest if that interest
i s adequately protected. 11 U.S.C. § 363 (1989). This unremarkabl e
principl e applies both pre-confirmation and post-confirmation. If the
nere fact that the debtor's property was subject to asecurity interest
meant that it had to be used to pay of f the secured creditor's claim
t here woul d be no Chapter 11. All secured property woul d have t o be
surrendered to the secured creditor i n paynent of the debt. | ndeed,
potential debtors woul d have substantial difficulty in obtaining
counsel if the debtor were required to pay an undersecured creditor all
of its avail abl e cash. The Court concl udes that such cannot be t he
law, and to the extent that Travelers argues that all of its
collateral, evenits cash collateral, nust be usedto pay its debt, the
Court rejects that argument. The Court specifically rejects Travel ers’

contention that United Sav. Ass' nv. Tinbers of | nwood Forest Assocs.,

484 U.S. 365 (1988) requires such an absurd result.

This Court does agree withln re Montgonery Court Apartnents,

Ltd., 141 B.R 324 (Bankr. S.D. Oh. 1992), and In re W1l ow East

Apartnments of I ndianapolisil, Ltd., 114 B.R 138 (Bankr. S.D. Oh.
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1990), cited by Travel ers. Inthose cases, the courts noted that the
debt or' s usage of cash coll ateral will decrease the val ue of a secured
creditor'sinterest inproperty unless the creditor i s protected by
cash paynents, an additional or replacenent |lien, or other such
i ndubi t abl e equi valent. Thisis very traditional and unremarkabl e
adequate protectionlaw. 11 U S.C. 8§ 361 (1989). But it does not
foll ow, as Travel ers contends, that all rents nust be used to pay
Travel ers.

The Court |ikew serejects Travel ers' contention that the debtor
cannot useits collateral to pay professional fees. As notedearlier,
and as held by the District Court inthis case, the debtor can use
col l ateral, even cash collateral, as long as the secured creditor's
interest is adequately protected. Theonly limtations uponthis
right are those found in § 363.

Contrary to Travel ers' position, 8 506(c) does not conpel a
di fferent conclusion. That section sets forth the conditions upon
whi ch a secured creditor's col |l ateral can be surcharged. Yet, the use
of Travel ers' cash collateral to pay the debtor's professional fees
does not constitute a surcharge. 11 U.S.C. § 506(c) (1989). The
debt or i s not asking Travel ers to pay for the debtor's professional
fees. |If Travelers' interest is adequately protected, then by
definitiontherew ||l be noinpairnment of Travelers' interest inthe

nature of a surcharge, or of any other nature.
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Thus, the key i ssue i s whet her Travelers' interest intherents
i s adequately protected.?

The debtor contends inits post-hearing brief that Travel ers’
interest inthat propertyis protected by the plan which offers full
repaynment on Travelers' claimwith interest, and al so secures t he debt
wi t h a nortgage and an assi gnnent of rents. The debtor properly notes
t hat under 8 1129(b)(2)(A) (i), Travelersisentitledtoretainitslien
and to receive property with a present val ue equal to the all owed
amount of its claim The Court has already held that the planis
feasible, and that theinterest rate offeredis a proper market rate.
Thus, the Court has held that the plan does properly of fer present
val ue equal to the all owed anmount of Travelers' claim

The Court concl udes, however, that the planis not soclear with
regardto Travelers' retainingitsliens. The plan nodification of
April 17, 1992 provi des:

Travelers will hold a lien by way of a nortgage on the

Property securing paynent of the Secured Note sim lar in

terns and conditions not addressedinthe Plantotheterns
and conditions inthe original nortgage between Travel ers

4The Court concl udes that nothing inthe recent decision inMunt
Pl easant Limted Partnership and G and Traverse Devel opnent Co. Limted
Part nership, 144 B.R. 727 (Bankr. WD. Mch. 1992), regarding
assi gnnment of rents issues would affect this Court's analysisinthis
case. The holding there that in nost cases all cash nmust be paidto
the secured creditor, in order to protect it, does not limt the
Court's discretiontofindinaparticular casethat thecreditor is
adequately protected through a feasible plan.
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and the Debtor. A non-recourse pronissory note and a

nmort gage i ncorporating theseternms shall be deliveredto

Travel ers on the Closing Date.
Modi fications to Debtor's Pl an of Reorgani zati on, pp. 3-4. It nay be
t hat the debtor intendsto allowTravelerstoretainitslieninthe
rents. Indeed, its post-hearing brief suggests thisintent, but does
not explicitly stateit. The Court concludes that w thout a cl ear
statenent inthe planthat Travelersretainsitslieninall rents,
Travel ers' securityinterest intherents is not adequately protected.
Accordingly, Travelers' objection on this narrow ground is sustained.

The Court will allowthe debtor 14 dayswithinwhichtofile an
amended plantoclarifyitsintent regarding Travelers' liens. If such

an anendnment isfiledwthin 14 days, the Court will hold a further

hearing on confirmation.

STEVEN W RHODES
U. S. Bankruptcy Judge

Ent er ed:
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